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Laboratory Law Constitutional 


The Attorney General was asked for an opinion 


relative to the constitutionality of the new Clinical 


Laboratory Act, Chapter 804, Statutes of 1937, 
which is, in effect, a revision of the Clinical Labora- 
tory Law of 1935 which he declared unconstitutional. 
In his opinion, the Attorney General states that the 
1937 act is eonstitutional. The opinion reads: 


“> reach this conclusion, a review of the act is required. 
The chapter referred to went into effect on the 27th day of 
August, 1937, and is operative as to clinical laboratory tech- 
nologists and technicians who are granted certificates without 
examination because of time spent in actively doing the work 
required by sections 3 and 4 for the period prescribed for 
securing the respective licenses. The penal provisions of the 
act, however, are not effective until January 1, 1938. There- 
after, according to section 1, no person, firm, association or 
corporation may conduet, maintain or operate a clinical lab- 


oratory as defined in said act unless such laboratory be under — 


the immediate supervision and direction of a licensed clinical 
laboratory technologist or a person holding a valid and unre- 
voked physician’s and surgeon’s certificate issued under the pro- 
visions of the State Medical Practice Act of this State; 
___thereafter, according to the same section, no person may law- 
~~ fully make any test or examination requiring the application 
of the fundamental sciences, such as bacteriology, biochemistry, 


serology or parasitology, unless said person possesses an unre- 


voked certificate issued by the State Board of Public Health as a 
qualified technician in the subject or subjects concerned with 
the test or examination, or possesses an unrevoked certificate 
as a clinical laboratory technologist, or is the holder of a 
valid and umrevoked physician’s and surgeon’s certificate, 
issued under the provisions of the State Medical Practice Act 
of this State. 

“Pursuant. to the section above referred to, the State Board 
of Public Health has authority, by regulation, to provide for 
the exemption of one or more technicians in each laboratory, 
who shall be called apprentices. 


“Section 2 defines a clinical laboratory as follows: 


“Any place, establishment or institution organized 
and operated for the practical application of one or more 
of the fundamental sciences by the use of specialized ap 
tus, equipment and methods for the purpose of obtaining 

- scientific data which may be used as an aid to ascertain 
the presence, progress and source of disease.” 


“Section 3 provides for the issuance of a certificate of licen- 
sure as clinical laboratory technologist to each person holding 
a degree in one or more of the fundamental sciences, issued by 
a recognized institution, who is found by the Board to be 
properly qualified, after written, oral or practical examina- 
tion, conducted under such rules and regulations as the Board 
may from time to time promulgate. The section referred to 
does not define a recognized institution, and hence is so vague 
and uncertain that the portion thereof relating to the holding 
of a degree from a recognized institution is ineffectual for 
any purpose. The legislature has failed to prescribe what body 
must recognize the institution or upon what basis institutions 
should or should not be recognized. To read into the portion 
of ‘said section referred to a requirement that such institu- 
tion should be subject to reeognition by the State Board of 
Public Health is not warranted by the context and would con- 
stitute at least quasi judicial legislation. On the other hand, 
principles of statutory construction do not permit an inter- 
pretation based upon a delegation of legislative authority unless 
the legislature prescribes that an administrative tribunal may 


adopt rules or regulations relating to technical, health or — 


medieal subjects, and leaves the enforcement thereof to tech- 
nical or trained. boards or persons. In no instance is there 
any reported case indicating that such delegation is proper 
where a method for measurement is not supplied in the legis- 
lation for the administrative officer or tribunal. 


“Tt is the view of this office, however, that the eee 
did not intend that the entire act fall because of its use of 
the ineffectual expression ‘recognized institution,’ but rather 
meant the act to stand, provided persons could be found who 
were properly qualified to seeure a certificate of licensure, 
after examination as clinical laboratory technologists. By 
eliminating the requirement for the hokding of a degree in @ 
recognized institution and permitting all applicants after the 
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Ist day of January, 1938, to take examinations for certificate 
of licensure as clinical Jaboratory technologists, the act prac- 
tically in its entirety may be given effect. Elimination of the 
requirement as to the holding of a degree is permitted because 
of the legislative expression in section 11 of said act that 
should any portion of the act be unconstitutional, it would have 
passed the remainder thereof irrespective of such unconstitu- 
tional features. 

“The latter part of section 3 provides for the granting of 
licensure as clinical laboratory technologist without examina- 
tion to those having the qualifications therein prescribed, who 
make application to the Board before January 1, 1938, and 
who pay the required fee. This so-called blanketing in of those 
persons practicing as clinical laboratory technologists is not 
subject to constitutional objection. 

“Section 4 is practically identical to section 3, except that 
such section has no requirement concerning the length of 
time one must be engaged in technical work in a clinical lab- 


oratory before one might be permitted to take either writtten — 


or practical examinations for certificate as technician. 


“Section 5 is the penal section of said act, and prohibits, 


after January 1, 1938, persons not certificated as technologists 
or technicians to thereafter act as such. It likewise prohibits 
persons, firms, associations or corporations from employing 
technicians, except that they be certificated as provided for in 
said act or are acting as apprentices as provided for in regu- 
lations to be adopted or enacted by the State Board of Public 
Health. This would indicate a legislative intention to leave 
to the State Board of Public Health the right to enact regula- 
tions not contrary to the provisions of the law itself. Such 


regulations must, therefore, because of the latter portion of | 


section 1 of said act and the provisions of section 5, prohibit 
apprentices from working or being employed in a clinical 
laboratory unless there are on the active laboratory staff one 
or more licensed clinical laboratory technicians. They may 
not authorize more than two apprentices to work or be 
employed at the same time in the same laboratory. 

“The last portion of section 5 permits the State Board of 
Health to provide for the issuance of temporary certificates 
as technologists and technicians, to expire at such time as 
shall be sufficient to determine the qualifications of said per- 
sons for permanent certification, notwithstanding the other 
provisions of the act. 


“Section 6 of the said act provides as follows: 
***None of the provisions of this act shall apply to a 
clinical laboratory now operated or hereafter to be operated 
by nonprofit hospitals, by nonprofit hospital associations, 
or by any nonprofit hospital department which is chiefly 
maintained by dues or contributions from employees of a 
common employer or of a group of affiliated employers, 
the services of which are principally confined to such | 
employees, their dependents and members of their fam- 
ilies and persons disabled in or by reason of the operations 
of the employer or group of employers, or by the State of 
California or the United States of America, or any depart- 
ment, official or agency thereof, or to nonprofit founda- 
tions engaged in research work. 


“Tt is definitely the view of this office that all of the 
attempted exemptions in said section contained are unconsti- 
tutional with the exception of the exemptions as to clinical 
laboratories now operated or hereafter to be operated by the 
State of California, or by the United States of America, or 
any department, official or agency thereof. 

‘‘We know of no sound reason which would wasiiees exempt- 
ing clinical laboratories of nonprofit hospitals, nonprofit hos- 
pital associations, etc., from the operation of the act, as the 
purpose of the act is to protect the public from incompetent or 
inefficient technologists, technicians and apprentices, and such 
protection could not be secured by exempting nonprofit hospitals, 
nonprofit hospital associations, etc., from the provisions of the 
act and permitting them to employ technologists, technicians 
and apprentices having lesser qualifications. 

“On the other hand, it would appear that the legislature 
had the right to exempt the State of California and any 
department, official or agency thereof from the operation of the 
act, for ordinarily qualifying acts do not apply to the State 
unless the State is specifically included therein. Indeed, in the 
situation under consideration, the legislature has gone further 
than is customary and has specifically excluded the State and 
its departments, officials or agencies from the operative effect 
of the act. 


“The exemption of the United States of America is like- 
wise warranted in that the State of California has no authority 
to interfere with any Federal agency acting within the scope 
of its Federal authority. See: 


Ee parte Wilman, 277 Fed. 819, and 
Dobbins vs. Commissioner, 16 Peters, 435. 


“Although these cases relate to taxation, the principle therein 
expressed is applicable to the exemption. 

“This does not necessarily mean that if the attempted 
exemptions are eliminated from the act that the entire act 
is invalid. Indeed, it is settled law that if an attempted 
exemption is invalid and separable, the balance of the act 
stands. Particularly is this the case where the act itself indi- 
cates that the legislature would have adopted the statute 
with the invalid exemption omitted. 


“The rule is set forth in the case of 
Bacon Service Corp. vs. Huss, 199 Cal. 21, 


and at page : 39 the court said: 


‘“‘ “Respondent relies on a statement in Lewis’ Suther- 
land on Statutory Construction (vol..1, 2nd ed., sec. 306) 
where it is said: “If, by striking out a void exception, 
proviso or other restrictive clause, the remainder, by rea- 
son of its generality, will have a broader scope as to sub- 
ject or territory, its operation is not in accord with the 
legislative intent, and the whole would be affected and 
made void by the invalidity of such part.” The foregoing 
is unquestionably the rule except when a contrary legisla- 
tive intent is ascertainable from the language of the statute © 
or the general purposes or terms of the act. But when it 
appears in the statute that it was the intent that the 
separable void portion should not destroy the whole the 
invalidity of the entire statute will not necesarily result, 
especially when it is determined, as here, that such was 
the intent, and that the remainder is a full and complete 
legislative enactment of the subject to which it relates.’ 


“To the same general effect see 
State vs. Skinner (Ala.) 101 So. 327. 


“Section 11 of the act under consideration indicates a legis- 
lative intention to pass the act should any section, subsection, 
subdivision, sentence, clause or phrase thereof be declared 
unconstitutional. This leaves in force the balance of the act, 
save as to the recognized exempted official agencies, and makes 
every technologist, technician, nonprofit hospital association, 


—ete., comply therewith. 


“Under section 8, the State Board of Public Health is 
authorized to make rules and regulations providing for the 
reinstatement of technologists and technicians who fail to pay 
the fees required by the Board within sixty days after the 
commencement of the year. 

“Such section likewise provides for a revocation of certifi- 
cate ‘for good cause after hearing on notice.’ 

“The portion of said section providing for the reinstatement 


of the certificate is constitutional and proper. That portion, 


however, providing for the revocation of license for good cause 
is void. In Hewitt vs. State Board of Medical Examiners, 
148 Cal. 590, the legislature undertook to permit the revoca- 
tion of medical licensure by the Board of Medical Examiners 
in instances where the defendant made ‘grossly improper 
statements’ in advertising a medical business. In discussing 
the language used in the statute, the Supreme Court of this 
state said: 


‘“ ‘Taking a given advertisement by a physician, the 
members of one board might conclude that it contained 
“srossly improper statements” while another board might 
reach an entirely opposite conclusion. One might con- 
clude that the statement while “improper” was not 
“evrossly” so. The advertisement of a physician which 
one board had determined did not come within the inhi- 
bition of the rule according to its judgment, a succeeding 
board might conclude it did. As the provision of | the act 
in question does not define what shall constitute “grossly . 
improper statements” but leaves it to be determined accord- 
ing to the opinions of the particular members of the board 
who happened to constitute it when the matter of revok- 
ing a physician’s license therefor is before them, it is — 
obvious, if such a provision can be sustained that it could | 
operate disastrously not only upon individual physicians, — 
but upon physicians of a particular school.’ 


“The case in effect holds that a license may not be revoked 


where the grounds of revocation are left to the whim or 
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caprice of an examining board without any standard for their 
guidance. The language in said case is applicable to the pro- 
viso of revocation in this act ‘for good cause.’ What might 
constitute ‘good cause’ as to one board, might not constitute 
‘sood cause’ as to another. 

“But this does not mean that the act is unconstitutional 
because a license issued pursuant thereto may not be revoked 
or suspended pursuant to the act in its present form. What 
has been stated hereinbefore with reference to Bacon Service 
Corporation vs. Huss, is applicable to the revocation language 


of the act. The act is therefore constitutional, but a license — 


issued pursuant thereto may not be revoked. The advisability 
of an amendment to provide specific grounds for revocation 
is respectfully left to your discretion. 

“In conclusion, I particularly call to your attention the 
language of section 10 of Chapter 804, which prohibits corpo- 
rations and persons not possessing valid and unrevoked physi- 
cian’s and surgeon’s certificates from practicing medicine and 
surgery or from furnishing the service of physicians for the 
practice of medicine and surgery. This language indicates a 
specific legislative intent to prevent persons licensed as tech- 
nologists or technicians from making diagnoses. Persons so 


licensed may make findings as to particular bacteria, germs 


or chemical substances present in given specimens or samples, 
but may not, under the law, state that the presence thereof 
constitutes the presence or absence of any particular malady 
or — 

Very truly yours, 


U. S. WEBB, Attorney General, 
By Lione, Browne.” 


HIGHWAY EATING PLACES INSPECTED 

Eating places and service stations along the follow- 
ing State highways were inspected by the Bureau of 
Sanitary Inspection during October. No. 395 high- 
way from junction of U. 8. Highway No. 6 to Kern, 
San Bernardino County; No. 20 highway through 
Colusa County; No. 20 highway through Sutter 
County; miscellaneous eating places along highways 


inspected; miscellaneous service stations inspected. 


SUMMARY 
Total number of eating places inspected_______-__ ---_--- 15 
Number with insanitary conditions__..__.__._._._.___--__-_ 11 
Total number of service stations inspected___._-_._._....... 58 
Number found 36 
Number with insanitary conditions______ 6 


WINERIES INSPECTED 


Over a hundred wineries were inspected during 
October while the grape crushing season was under 
way and warnings were given to proprietors or man- 
agers of insanitary places. Of the total number 
inspected about one-third rated as fair and one-third 
as poor. - 

It seems to be the attitude of some vinters that it 
doesn’t make much difference if the material entering 
into the wine is clean or not as it goes through a 
purifying process of fermentation. 

One hundred thousand gallons of substandard wines 
were sent to the distillers and about 40,000 gallons 
were blended up to standard during the month. _ 


MARRIAGES INCREASE 


There were 48,305 marriages registered in Cali- 
fornia during the first nine months of the present 
year, aS compared with 44,938 such events that were 
registered during the first nine months of 1936. This 
represents an increase of 7.5 per cent. The com- 
parison of marriages by the months for the periods 
under discussion are as follows: 


1937 1936 
4366 3870 
LEMON JUICE 


Nearly half the samples of so-called pure lemon 


juice taken by food and drug inspectors and sent 


to the State Laboratory for analysis have been 
found to be adulterated with citrie acid and water 
so as to cheapen the product. iis 

Most of such lemon juice is sold to ‘‘on sale’’ 
places in unsealed bottles, making it sometimes 


‘difficult for the inspectors to ascertain whether the 
manufacturer or retailer is — for the adul-— 


teration. 

One retailer and one manufacturer were cited for 
violation of the Pure Foods Act in that the product 
labeled ‘£100 per cent Pure Lemon Juice’’ contained 
one half water and added citric acid. 

The retailer claimed that he did not tamper with 
the bottle and the manufacturer stated that it was 
made of pure lemon juice. 

However, another sample of the 
product taken at a different place showed the identical 
analysis of that taken at the original retailer which 
proved to our satisfaction that the manufacturer was 
responsible for the adulteration. 


_GASTRO-ENTERITIS OUTBREAKS 

Three outbreaks of gastro-enteritis were investi- 
gated during October. One of these involved fifty 
cases in Riverside County, practically all of which 
were in children. No definite cause was discovered. 
The infection was mild, illness usually lasting not 
more than forty-eight hours. Another outbreak in- 
volved twenty-five employees of an institution in 


Mendocino County. The symptoms were typical of 


food poisoning, but no definite cause was found. The 
third outbreak involved 43 children in a Colusa 
County school: The symptoms were typical of food 
poisoning, but neither food nor water was found to 


be the cause of the epidemic. 
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MORBIDITY 


Complete Reports for Following Diseases for Week 
Ending November 27, 1937 


Chickenpox | 
268 cases: Alameda County 1, Alameda 1, Berkeley 1, Oakland 


40, Richmond 2, Fresno 1, Humboldt County 3, Imperial County. 


1, Kings County nie Hanford 14, Susanville 2, Los Angeles 
County 18, Glendale 2, Long Beach 8, Los Angeles 24, Pomona 
4, Whittier 1, Madera County 1, San Rafael 1, Gustine i. Orange 
1, Santa Ana 1, Tustin 1, Riverside 8, Sacramento 1, Hollister 
1, San Bernardino County 1, Ontario 2, Redlands 4, San Diego 
County 9, Escondido 4, San Diego 15, San Francisco 23, San 
Joaquin County 3, Lodi 3, Manteca 4, Stockton 1, Paso Robles l, 
Daly City 1, Santa Barbara County 1, Santa Barbara 5, Santa 
Clara County 2, Los Gatos 3, San Jose 2, Santa Rosa 3 Modesto 
3, Sutter County 2, Ventura County 7, Fillmore 11, Oxnard 7 
Santa Paula 2, Woodland 4. 


Diphtheria 


27 cases: Livermore 3, Oakland 3, San Leandro 1, Richmond l, 
Kern County 1, Delano 1, Compton 1, Los Angeles 7, Santa 
Monica 1, Hawthorne 1, Placentia l, Colton 1, San Diego — 
1, Santa Rosa Tulare County 2,. Sonora 


German Measles 


10 cases: Berkeley I, 1, Los Angeles Long 
Beach 1, Los Angeles. 1, South Gate 1, Anaheim 1, San Fran- 
cisco 1, ‘Oxnard | 


33 cases: Los Angeles 15, Santa Monica 1, Madera 1, bag 1, 
—— County 2, Sacramento 10; San Francisco 1 , Ven- 
tura 2. | 


Malaria 
2 cases: Los Angeles 1, Stockton : @ 


47 cases: Alameda 1, Berkeley 1, Oakland 1, Contra 
County 1, Kern County 1, Los Angeles 4, Merced County 1 
Gustine 1, Los Banos 6, Orange County 1, Riverside Fg Be 
San Diego 4, San Francisco 1, San Joaquin County 3 . Tulare 


County 12, Exeter 1, Tulare 7. 
Mumps 
226 cases: Alameda 1, Berkeley 3, Oakland 12, Fresno County 


2, Fresno 3, Kern County 2, Bakersfield 1, Kings County 1, Los 
Angeles County 28, Alhambra 1, Compton 1, Covina 2, El Monte 
2, Glendale 6, Long Beach 13, Los Angeles 17, Santa Monica 5, 


Hawthorne 5, South Gate 2, Madera County 1. Napa 1, Orange 


County 3, Anaheim 4, Fullerton 1, Santa Ana i ie Habra 6, 
Riverside County 3, Riverside 1, Sacramento 4, San Bernardino 
County 1, San Diego County 3, Escondido 4, San Diego 20, 
San Francisco 22, San Luis Obispo County 3, San Bruno 2, 
San Mateo 1, Menlo Park 2, Santa Barbara County 2, Lompoc l, 
Santa Maria 7, Palo Alto 1, Stanislaus County 19, Ventura 
County 2, Fillmore 3, Yolo County @ 


Pneumonia (Lobar). 


44 cases: Berkeley 1, Oakland 3, Humboldt County 1, Bakers- 
field 1, Los Angeles County 3, Glendale 3, La Verne 1, Los 
Angeles 12, Pasadena l, Madera County 4, Riverside County 2; 
Sacramento 1, San Bernardino County 1, San Diego 2, San Fran- 
cisco 3, San Luis Obispo County 1, Lompoe 1, Tulare County I, 
Tulare 1, Sonora 1. 


 $carlet Fever 


144 cases: Alameda County 1, Albany 1, Berkeley 1, Oakland 4, 
Fresno County 4, Fresno 1, Humboldt County 1, Kern County 4, 
Bakersfield 1, Kings County 5, Hanford 3, Los Angeles County 
16, Alhambra 2, Azusa 2, Culver City 1, Glendale 2, Long 
Beach 2, Los Angeles 25, Pasadena 2 Pomona 1, Santa Monica 
2, Whittier 2, Lynwood 1, Monterey Park 1, Bell 2, Mereed 1, 
Monterey County 1, Orange County 1, Fullerton 1, La Habra 1, 
Laguna Beach 1, Riverside County 1, Corona 4, Perris 1, River- 
side 1, Sacramento 1, Hollister 1, San Bernardino County l, 
Ontario 1, Chula Vista 1, San Francisco 1, San Joaquin County 
6, Lodi 1, Manteca 3, Stockton 4, San Luis Obispo 1, San 
Mateo County 1, San Mateo 1, Santa Barbara County 3, Santa 
Clara County 1, Gilroy 1, Redding 1, Siskiyou County 1, Peta- 
luma 1, Stanislaus County 1, Modesto 1, Sutter County 1, Yuba 
City 1, Tulare County 4, Tuolumne County 1, Oxnard 1, Yuba 
County 1, California 2.* 


Smallpox 


8 cases: Lemoore 1, San Rafael 1, Hollister 1, Tulare County 
1, Tuolumne County 2, Sonora 1, California 1*, 


Typhoid Fever 


10 cases: Imperial County 2, San Francisco 1, Tracy 1, Santa 
Clara County 1, Shasta County 2, Tulare County 2, California 1.* 


* Cases charged to ‘‘California’’ represent patients ill before 
entering the state or those who contracted their illness traveling 
about the state throughout the incubation period of the disease. 
These cases are not chargeable to —_ one locality. 


_ Whooping Cough 


805 cases: Alameda. County 1; Albany 5, Berkeley 10, Oakland 
14, Contra Costa County 3, Concord 3, Kings County 3, Lemoore 
3S; ‘Los Angeles County 26, ‘Burbank 2, Glendale 38, Long Beach 4, 
Los Angeles 20, ‘Monrovia 6, Pasadena 14, Santa Monica ry 
Hawthorne 2, Madera $,- Belvedere 1, Merced 2, Monterey Coun 
1, King City 6, Monterey 2, Pacific Grove 2, Orange County 
Riverside County a ras ge 25, Colton ‘4, Redlands 1, San 
Diego County 1, El Cajon 1 ' Escondido a, San Diego 16, San 
Francisco 56, San Joaquin County 1, Lodi 4, Manteca 3, Stock- 
ton 3, Burlingame 3, San Mateo l, Santa Maria & Sierra County 
10, Suisun 20, Sutter County 1, Exeter 2; Ventura 5 


Meningitis (Epidemic) 


7 cases: Lake County 1, Los Angeles 4, Pasadena 1, San 
Francisco 1. 


Dysentery (Amoebic) 


5 cases: Los Angeles 2, Monterey County 1, Upland 1, Santa 
Barbara l. 


Dysentery (Bacillary) 


17 cases: Sanger 1, Los Angeles County 4, Compton 1, Los 
Angeles 3, Montebello 1, Lynwood I, Monterey County 1, Sac- 
ramento 1, San Francisco 3, Tulare County a 


Ophthalmia Neonatorum 
One case: Los Angeles. 


Pellagra 
2 cases: National — 1, San Francisco 1. 


Poliomyelitis 


13 cases: Oakland 1, Fresno 1, Kern County 2, 
Long Beach 1, Los Angeles 1, Sacramento 2, 
Belmont 1, Shasta County 2. 


Bakersfield 1, 
San Francisco 1, 


Tetanus 


One case: Fresno. 


Trachoma 
9 cases: Kings County 1, Madera Lagenty ti Riverside County i. 


Encephalitis (Epidemic) 
One case: La Mesa. 


Paratyphoid Fever 
One case: San Diego. 


Trichinosis 
2 cases: Los Angeles. 


Typhus Fever. 
One case: Orange County. 


Food Poisoning 
3 eases: Los Angeles County 1, San Francisco 3. 


Undulant Fever 
4 cases: Los Angeles County 1, Glendale 1, Los Angeles 1, 
Beaumont 1. | 
Coccidioidal Granuloma 
2 cases: Kern County. 


Septic Sore Throat 
One case: Huntington Park. 


Rabies (Animal). 


43 cases: Fresno County 2, Kingsburg 1, Kern County 2, 
Kings County 2, Los Angeles County 5, Los Angeles 11, Pasa- 
dena 6, Pomona 1, Monterey Park Il, Bell 1, Monterey 1. Sacra- 
mento 1, Santa Clara County 1, San Jose 7, Stanislaus County 1. 


MORE DEATHS 


During the first three months of 1937, 4252 more 
deaths were registered than during the first three 
months of last year. Increases are noted in infant 
mortality and in tuberculosis deaths. It is probable 


that the population of California has increased, but 
in the absence of a reliable census it is impossible to 
make an accurate estimate of the 
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